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“OTHER TRANSACTIONS”

By Carl L. Vacketta, Richard N. Kuyath, and Holly Emrick Svetz

or at least 50 years, the Federal Government has used a variety of contractual arrangements to acquire or
Fsupport research and development. Traditionally, the véhicle used was the procurement contract. This
type of instrument, however, is subject to a number of procurement statutes, the Federal Acquisition
Regulation system, and supplemental agency procurementregulations (e.g., the Defense FAR Supplement)
that impose unique cost accounting and allowability rules, administrative requirements, and burdensome
socioeconomic and subcontracting obligations on Government contractors. To avoid some of these costly
barriers to doing business with the Government, Congress authorized the use of two other, more flexible
legal instruments to stimulate research for public purposes—(1) the grant, generally used to support a
university or nonprofit organization in performing basic and applied research, and (2) the cooperative
agreement, which allows for greater Government involvement than is typical with agrant. While these forms
ofassistance agreementsare not subject to the FAR system, they are subject to detailed Office of Management
and Budget Circulars and agency regulations; and some private organizations, especially for-profit commer-
cial firms, have been unwilling to accept even these requirements.

As a result, in 1989 Congress temporarily authorized the Defense Advanced Research Projects Agency
(DARPA) to utilize another type of assistance agreement—the so-called “other transaction” (OT)—with the
— s - — hope of attracting a greater share of commercial
IN BRIEF research and development.! Since the OT is not a
DARPA’s Model Research OT procurement contract, grant, or cooperative agree-
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The OT method of contracting has been used

successfully by the Department of Defense to (a) ex-
ploit dual-use (military and commercial) technol-
ogyand (b) reduce the time and expense needed to
conduct prototype development. DARPA has
awarded over 130"OTs involving $2.3 billion. In
Fiscal Year 1997 alone, 20 awards for research and
50awardsforprototypes were made by various DOD
agericies using OT authority. Of the 50 prototype
projects, 30 were under the Commercial Opera-
tionsand Support Savings Initiative (COSSI),which
was begun in 1997 to reduce the cost of parts and
maintenance for weapons systems. For these 30
projects, DOD has invested roughly $100 million;
however, if all 30 COSSI projects are successful and
introduced into fielded military systems, the DOD
expects to save $3 billion on this $100 million
investment.

This BRIEFING PapER reviews (1) the legislative
evolution of the DOD’sauthority touse OTs, (2) the
various types of OTs that have been'employed,
(3) the methods used to solicit the award of an OT,
(4) the terms and conditions typically found in the

“Articles of Collaboration” used when an OT is

awarded to a consortium rather than to a single
recipient, (5) the provisions generally included in
an OT agreement, using as an example the DARPA
model research OT agreement, (6) the requirement
for cost sharing under most research and some
prototype OTs, and (7) the pros and cons of OTs.

Legislative Evolution

A number of statutory changes have contrib-
uted to the evolution of the DOD’s authority to use
OTs for research and prototype development
projects.

L] Spc;‘cg Act Agreements

The term “other transaction” was coined in 1958
by Paul Dembling, then General Counsel of the
National Aeronauticsand Space Administration (and
later General Counsel, General Accounting Office),

" during the drafting of legislation that resulted in the

National Aeronautics and Space Act of 1958.7 The
Space Actauthorized NASA to use “contracts, leases,
cooperative agreements, or other transactions...in the
conduct of its work” with any governmental or non-
governmental entity.® During the first decade of its
existence, NASA used such “Space Act”agreements—
including the OT—to obtain “cutting-edge” research
and related prototypes.

Originally, NASA permitted Governmentfunding
to finance research covered by an OT. Since the
passage of the Federal Grantand Cooperative Agree-
ment Act of 1977, however, NASA has limited OT
use to unfunded arrangements in which no Govern-
ment money is provided to the private or public
sector recipient. In that 1977 Act, Congress distin-
guished grants and cooperative agreements from
procurementcontractsand specifiedwhen each type
ofinstrumentshould be used. Agrant or cooperative
agreement is to be used when the Government
intends to “carry out a public purpose of support or
stimulation authorized by alaw” (e.g., research)." A
procurement contract, on the other hand, is to be
usedwhen the Governmentintendstoacquire “prop-
erty or services for the direct benefit oruseof the United
States Government.”"" Although the OT had been
used by NASA for almost 20 years, the term “other
transaction” was not identified in the 1977 Act.

B DOD Research OT Authority

In 1989, Congress authorized the Secretary of
Defense, through DARPA (known from 1993 to
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1996 as the Advanced Research Projects Agency) to
carry out advanced research projects and in so
doing to “enter into cooperative agreements and
other transactions with any person, any agency or
instrumentality of the United States, any unit of
State or local government, any educational institu-
tion, and any other entity.”? Although the 1989
legislation pointed out that an OT was not a pro-
curement contract, grant, or cooperative agree-
ment, it did not define an OT. The statute limited
DARPA’s authority to enter into OTs to a two-year
period ending September 30, 1991."* In 1991, Con-
gress made DARPA’s authority to use research OTs
permanent and also extended authority to use re-
search OTs to the military departments.' Subse-

“quentamendments made in 1994 permit the DOD
to use OTs—i.e., “transactions (other than con-
tracts, cooperative agreements, and grants) "—for
“basic”and “applied” research aswell as “advanced”
research.'

The DOD'’s statutory authority to use OTs for
research—codified at Title 10 of the U.S. Code at
§ 2371—has three conditions. First, the Secretary of
Defense must ensure, “to the maximum extent
practicable,” that an OT does not provide for re-
search that duplicates research being conducted
under an existing DOD program.'® Second, “to the
extent that the Secretary determines practicable,”
the Government may not provide more funding
under the OT than the recipient.'” Congress incor-
porated this 50% cost-sharing requirement in the
expectation that the OT recipient would retain
intellectual property rights in the results of the
research project and would thereafter benefit by
marketing the results commercially."* Third, an OT
may be used for a research project “when the use of
a standard contract, grant, or cooperative agree-
ment for such project is not feasible or appropriate.”
A prior version of this condition permitting re-
search OTs to be used “only when the use of a
standard contract, grant, or cooperative agree-
ment...is not feasible or appropriate™ was soft-
ened by a 1996 statutory change delefing the word
“only.” This change was the result of a DOD
initiative to increase the flexibility of the military
services and to encourage the use of the 10: USC
§ 2371 OT for reséarch.22

The statute further provides that the DOD “shall
prescribe regulations” to carry out the authority to

use OTs.* Although no regulations addressing the
use of research OTs have been developed, the DOD
has issued guidance for thé use of OTs under 10
USC § 2371.*

» DOD Prototype OT Authority

In November 1993, encouraged by DARPA’s use
of research OT authority under 10 USC § 2371 in
dual-use critical technology programs, Congress
authorized DARPA to use OTs for military prototype
(butnot full production) projects. Specifically, § 845
of the National Defense Authorization Act for FY
1994 included temporary DARPA authority to carry
out, under the authority of 10 USC § 2371, “proto-
type projects thatare directlyrelevant toweapons or
weapon systems proposed to be acquired or devel-
oped by the Department of Defense.”™ DARPA’s
prototype OT authority under § 845 was originally
due to expire on November 30, 1996, but was ex-
tended by the National Defense Authorization Act
for FY 1997 until September 30, 1999.8 That Act
also extended the prototype OT authority to the
Secretaries of the military departments and any
other officials designated by the Secretary of De-
fense.”’ ‘

Subsequently,ina December 14, 1996 memoran-
dum, Under Secretary of Defense for Acquisition
and Technology Paul Kaminski, undera delegation
of authority from the Secretary of Defense, desig-
nated the directors of defense agencies as having
authority to use § 845 for prototype OTs.?® (This
memorandum also included—as “guidance only”—
a list of statutes applicable to procurement con-
tracts but “not necessarily applicable” to OTs.) The
Secretaries of the military departments have since
delegated prototype OT authority to their major
research commands.®

Although the use of competitionisnotaddressed in
10 USC § 2371, § 845, as amended, requires that
“competitive procedures shall be used” to carry out
prototype projects to “the maximum extent practi-
cable.”™ Also unlike the DOD'’s research OT au-
thority, § 845 does not require (1) cost sharing or
(2) a determination that a procurement contract,
grant, or cooperative agreement is not feasible or
appropriate for the project.” The DOD may, there-
fore, fully fund the prototype project and use the
OT in place of any other type of acquisition or
assistance agreement.




*  MARCH

BRIEFING PAPERS 1008

Although no regulations addressing prototype
OTs have been issued, their use, like that of re-
search OTs, is addressed in DOD guidance.*

OT Types
"OTs for research or prototype projects typically

involve agreementsbetween the DOD and a single

entity or a consortium. formed for the purpose of
carrying out the OT, although other types of agree-
ments or arrangements may also be used. The
various types of OTs can be funded on a cost-
reimbursement, fixed-price, time-and-material, la-
bor-hour, or payable-milestone basis.

- B Research

Under a research OT (also known as a science
and technology OT) authorized by 10 USC § 2371,
a single recipient or consortium performs basic,
applied, or advanced research. To the extent prac-
ticable, at least 50% of the costs of performing the
research must be contributed by the non-Govern-
ment parties.* While the Government has entered
into a number of research OTs with individual for-
profit companies (e.g., Intel Corp., Cray Research,
The Boeing Co.), most OTs have been with consor-
tia composed of two or more legal entities (includ-
ing commercial firms, defense contractors, federal
laboratories, small businesses, and educational in-
stitutions).* As noted at the outset of this PAPER, the
DOD reported to Congress that DARPA, the Air
Force, Army, and Navyawarded 20 OTs forresearch
in FY 19972

Under DARPA policy, while a research OT can-
not be used where the principal purpose is to
acquire goods and services for the direct benefit or
use of the Government, incidental acquisition of
property or services is impliedly acceptable.* Also,
DARPA policy precludes using an OT to sponsor
basic research at a single university or nonprofit
research corporation; the standard grant is to be
used for that purpose.’’ DOD guidance for research
OTs states that such agreements are appropriate
only when at least one for-profit concern, particu-
larly a firm that has not traditionally done business
with the Government, is to be involved in the perfor-
mance of the research project. If this requirement
is met, nonprofit concerns may also perform under
the research OT as members of a consortium.*®

Most research OTs have been fixed-price, “best
efforts™-type contracts, with payments of fixed
amounts made for accomplishment of set technical-
milestones. :

L ‘Protot.ype

Under a § 845 prototype OT, a project is under-
taken—Dby a single party or a consortium—that is
directly relevant to a weapon or weapons system to
be acquired or developed by the DOD.* Such
projects may include not onlyweapons systems, but
also subsystems, components, technology demon-
strations, training, simulations, and aux111ary and
support equipment. Prototype OT projects may
also include the adaptation, testing, or integration
of commercial items for military purposes.*’ Ac-
cording to DARPA policy, the prototype OT may be
used—as a precursor to production—to acquire
goods or services for the direct benefit of the Fed-
eral Government.*! Prototype OTs have generally
provided for payment on a costreimbursement or
milestone basis.

Like the research OT, the prototype OT is ex-
empt from the FAR system policies and proce-
dures.*”? Both OT types are also exempt from the
standard socioeconomic requirements found in.
procurement contracts, although both types re-
quire compliance with the requirements of Title VI
of the Civil nghts Act of 1964 relating to nondis-
crimination in federallyassisted programs.** Unlike
aresearch OT, as noted previously, a prototype OT
for a purely military project need not provide for

cost sharing.*

The first prototype OTs were awarded by DARPA
in 1994 for the development of an unmanned air
vehicle—called the UAV, TIER II Plus (Global
Hawk)-—to provide surveillance information to the
war fighter.® Prototype OTs have been issued for
other projects, including (a) the Tier III Minus (low
observable UAV) Program (Dark Star), (b) the
Arsenal Ship Program, (c) the Affordable Multi-
Missile Manufacturing Program, and (d) COSSL*
The goal of COSSI is to insert commercial items
into existing weapons systems to reduce operation
and support costs.”” According to the DOD’sannual
report to Congress, 50 prototype OTswere awarded
in 1997 (by DARPA, Army, Air Force, Navy, ‘and
National Imagery and Mapping Agency). Thirty of
these 50 awards were for COSSI projects.*®
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& Other Types

In addition to agreements with single commer-
cial firms or consortia for research or prototype
development, the DOD has used other types of OT
agreements or arrangements. They include the
following:*

(1) Bailment agreements involving the lend-
ing or borrowing of equipment, typically
with a sharing of research or test results.

(2) Parallel or coordinated research agree-
ments involving sponsorship of aresearch
project related to one or more other re-
search projects funded by others and an
arrangement to share results or to coordi-
nate research to enhance the end result.

(3) Joint funding arrangements with another
party to finance a third party’s research.

(4) Reimbursable arrangements in which

’ DARPA or another DOD agency provides
services to a recipient (such as transpor-
tation services on an experimental space
launch vehicle, an experimental air ve-
hicle, or an experimental undersea ve-
hicle). The recipient would typically pro-

vide one or more of its own experiments

to be conducted during the test mission.

OT Solicitation & Award

There is no set method for announcing or
soliciting an OT; several different formats have
been used. Prior to the Competition in Con-
tracting Act of 1984, DARPA and other defense
research agencies used the unsolicited proposal
as the source of ideas for research projects.
CICA, however, made an award based on an
unsolicited proposal a noncompetitive process
requiring the Government to prepare a justifi-
cation and approval document,* which proved
to be time consuming and burdensome. Today,
the award of a competitive OT starts with issu-
ance of a broad agency announcement (BAA),
a research announcement, a request for pro-
posals, or some similar type of announcement.
Proposals submitted in response to the an-
nouncement may be used in combination with
oral presentations.

® Broad Agency Announcement

The BAA is a standard method described by the
FAR for procuring “research” for the direct benefit
of the Government.*! The FAR provides that a BAA
may be used to fulfill an agency’s requirements “for
scientific study and experimentation directed to-
ward advancingthe state-of-the-art or increasing
knowledge or understanding rather than focusing
on a specific system or hardware solution.”?
DARPA’s practice has been to issue a BAA for a
project where a procurement contract, cooperative
agreement, grant, or OT may be used, depending
on the circumstances at the time of award. The
prior research and intellectual property rights the
recipientbringsto the projectare important factors
in determining which type of agreement will be
used. Other factors include whether the recipient is

a commercial firm and whether a consortium or a

single recipient is involved.

In DARPA'’s view, CICA,3 the Procurement In-
tegrity Act, the Anti-Kickback Act,” and the pro-
curement protest system™ apply to the BAAwhen a
procurement contract, grant, cooperative agree-
ment, or OT is a possible contractual instrument.
However, if and when an OT is chosen as the
instrument for award, DARPA takes the position
that the procurement statutes no longer apply.”’

B Research Announcement

IfDARPA determines beforeissuance of a solicita-
tion that an OT, grant, or cooperative agreement
willbe used, it issues a “research-announcement.” It
is DARPA’s position that the procurement statutes
and the FAR and DFARS do not apply to the re-
search announcement or to the subsequent award
because no “procurement” is involved.®

B RFPs & Other Types -

Although the FAR, DFARS, and CICA do not
apply to OTs, some agencies believe there is suffi-
cient flexibility to use the familiar request for pro-
posals format for an OT solicitation. The Air Force,
for example, suggests use of an RFP in its draft
guidance on prototype OTs.*

Other types of announcements have also been
issued in the OT solicitation process. For example,
the Air Force uses a “program research and devel-
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opment announcement” as well as a BAA for re-
search OTs.%

® Use Of Competition

As noted earlier, § 845, as amended, requires
DOD to use competition to the maximum extent
practicable in awarding a prototype OT. Even in
awarding research OTs, however, agencies typically
use competitive procedures. In fact, DOD’s recent
guidance on research OTs requires them to be
awarded competitivelyto the maximum extentprac-
ticable.®!

B Protests

Currently, there is no procedure provided by
statute, regulation, or a model OT agreement for
a disappointed offeror to challenge the award of
an OT. The GAO procurement protest process
remedies violations of procurement statutes and
regulations in the solicitation and award of “pro-
curement” contracts,” not OTs. The GAO will,
however, consider whether an OT was properly
used in place of a procurement contract.® Simi-
larly, CICA does not apply to the award of an OT.*
Although no court has so decided, protests involv-
ing OTs would arguably fall within the jurisdiction
of the U.S. Court of Federal Claims or the U.S.
District Courts to hear protests challenging the
solicitation or award of “contracts” (not limited to
“procurement” contracts) under the Tucker Act®
and the Administrative Procedure Act, which per-
mits a courtto invalidate agency action found to be
arbitrary, capricious, an abuse of discretion, or
unlawful.® DARPA agrees that a procedure for
handling OT protests should be developed,* and
DARPA would presumablybe in favor of some type
of agency-controlled alternative dispute resolu-
tion process like that implemented by the Army
Materiel Command.

Consortium Articles Of Collaboration

Most OTs are issued to a consortium® instead of
to a single recipient. Before a consortium enters
into an OT, the Government agency will usually
require the consortium to submit “Articles of Col-
laboration” or an equivalent document. This agree-
ment—separate and distinct from the OT agree-
ment—will set forth the relative rights and respon-

sibilities of the members of the consortium that will
perform the OT research or prototype develop-

ment project. There js no prescribed formatfor this -

document. Its purpose is to memorialize the work-
ing relationship between its members while they
perform the OT work; however, the consortium
does not constitute a new legal entity. '

In addition to defining the meinbers’ rights and
responsibilities, the Articles of Collaboration will
prescribe how the members will interact with one
another. Ata minimum, the Articlesshould provide

the following information:

(a) ' The name of the consortium and its mem-
bership.

(b) Who is authorized to negotiate on behalf
of the consortium.

(c) Who is authorized to sign the OT agree-
ment (and modifications thereto) and
commit other members. (In some Articles,
one member is given this authority; in
others, each member is required to sign

_the OT agreementand any modifications.)

(d) The consortium’s technical and business
goals. :

(e) The time period during which the Ar-
ticles are to remain in effect.

() The management and organizational. .

structure of the consortium (e.g., how
decisions will be made, who has the au-
thority to vote on what issues, etc.).

(g) Who has administrative and payment re-
sponsibilities for the consortium and what
procedures will be followed for disburse-
ment of Government funds to members.

(h) Pertinent terms and conditions, includ-
-ing (1) the procedures for handling pro-
prietary information, (2) the bases upon
which the OT and the Articles may be
terminated, (3) the members’ rights in
foreground and background intellectual
property, and (4) the disputes resolution
procedure to be followed. '

Key provisions commonly found in consortium Ar-

ticles of Collaboration are discussed below.
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® Legal Status

As earlier noted, the consortium usually is nota
separate legal entity; each member is considered an
independent contractor. Therefore, you should
include a disclaimer in the Articles that the consor-
tium is not to be considered or construed as a joint
venture, partnership, or any other type of legal
entity. Also, you should consider providing a notice
about the consortium formation to the Federal
Trade Commission and the Department of Justice
to obtain certain joint venture antitrust protections
under the National Cooperative Research and Pro-
duction Act of 1993.%

® Member Obligations

Each member of the consortium should agree to
use its best efforts (or reasonable commercial ef-
forts) to perform the research tasks assigned under
the OT’s statementofwork. Authority to review and
negotiate the OT agreement (and anyamendments)
is usually given to one representative of the consor-
tium, often called the “Consortium Administrator.”
Thisarticle should also establish the procedures for
voluntarywithdrawal ofamemberand the member’s
remaining obligations after withdrawal.

® Management

The consortium is normally managed by aboard
consisting of a representative from each member.
The “Management” article should describe the fre-
quency of management board meetings and the
procedures forvoting on issues before the board. In
some consortia, it may be appropriate to establish
two boards: one to manage the overall operation of
the consortium and one to manage technology
development. The article should also address how
the management board will treat a member that
defaults on its obligations, and how that member

" may be forced to withdraw from the consortium.

® Consortium Administrator

The Articles of Collaboration should specify the
responsibilities of the Consortium Administrator.
The Administrator is the representative of the con-
sortium member with the administrative point-of-
contact authority for the consortium with the Gov-
ernment. (In some instances, a representative of a
nonmember of the consortium, such as a university, is

given the role of Consortium Administrator.) The
Administrator receives all Government payments
and is responsible for disbursing funds to the mem-
bers in accordance with a specified formula. It is
common for the Administrator to be paid a fee by
the other members (from the Government fund-
ing) for these efforts.

® Terms & Conditions

(1) Intellectual Property—The “Intellectual Prop-
erty” article is usually the most importantand most
difficult to negotiate. In some cases, separate intel-
lectual propertyagreementsare negotiatedbetween
members.

Each member’s rights in intellectual property—
developed solely or jointly under the OT—should
be set forth. You should also address what rights, if
any, each member will receive in background intel-

lectual property that is owned or controlled by

other members and was developed outside the OT
but is necessary to practice the foreground intellec-
tual property. In addition, you should address what
rights, if any, each member will receive in intellec-
tual property developed by the other members
under the OT (i.e., foreground technology). At a
minimum, this article should provide that each
member obtains a license under the other mem-
bers’ foreground andbackground intellectual prop-
erty for the sole purpose of conducting the OT
research.

(2) Termination—The “Termination” article gen-
erally covers how the consortium may terminate the
OT agreement for convenience based upon adeter-
mination that the research projectwill not produce
beneficial results. In addition, the article should
specify any other grounds on which the members
may terminate the Articles of Collaboration, such as
the Government’s failure to award the consortium
an OT within a certain time period.

(3) Disputes Process—Another important article is
one that establishes a process for resolving mem-
bers’ disputes. This article should provide that, ifa
dispute arises, the issue is to be first addressed by
management executives of the various members. If
the matter cannot be resolved by these executives
within a specified time period, the dispute should
be elevated to mediation (or arbitration if the ar-
ticle so provides). If mediation is unsuccessful after
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a specified time period, any member should be
permitted to bring an action in a court of compe-
tent jurisdiction.

Governing law should also be specified for inter-
pretation of the Articles and the resolution of
disputes. In addition, the “Disputes” article may
address how members handle OT disputes be-
tween (a) the consortium and the Government
and (b) the consortium and third parties.

(4) Liability Disclaimer—Another provision often
found in the consortium Articles of Collaboration

is a disclaimer of liability between the consortium

members. In this disclaimer, you should consider
covering (a) indirect, incidental, consequential, or
special damages and (b) any express or implied
warranty (including the warranties of merchant-
abilityandfitnessfora particular purpose) relating
to the research project.

(5) Other—Other terms or conditions may be
included in the Articles of Collaboration, such as

'those forindemnification, advertising, notices, and

waiver of member rlghts granted under the Ar-
ticles.

DARPA’s Model Research OT Agreement - -

DARPA has prepared two model research OT
agreements—one for a single party and the other
for aconsortium. BothDARPA modelsare similarin
content.” The Air Force has also prepared (a) two
model research OT agreements—one for a single
party and one for a consortium——and (b) a model
prototype OT agreement.” In addition, the DOD
hasdeveloped a prototype OT cost-share agreement

for-dual-use technology projects under the COSSI-

Program.” Each of these model OTs is a “best
efforts” agreement, providing for the payment of
fixed amounts for the accomplishment of milestone
tasks.

All of the model OT agreements: are much
shorter and simpler than a staridard FAR-cov-
ered procurement contract. Also, the exemption
of OTs from the requirements applicable to pro-
curement contracts permits the parties to nego-
tiate the terms and conditions of an OT agree-
ment under a “freedom of contract” mode not
generally permitted under the FAR system. The
parties are often much more able under an OT

agreement than under a procurement contract
to adopt commercial practices and to tailor the
agreement’s terms and conditions to a particular
program. According to DARPA, all of the articles
or provisions in its-model OT agreements are
negotiable and subject to modification except for
the “Civil Rights Act of 1964” article.” Experi-
ence has shown, however, that DARPA is gener-
ally unwilling to make major changes in the ar-
ticles covering patents, disputes, and foreign ac-
cess to technology.

DARPA’s model research OT agreement with a
consortium consists of a cover sheet, 13 articles gov-
erning the terms and conditions, and five attach-
ments. The attachments include (1) the statement
of work, (2) the specified reporting requirements,
(3) aschedule of payments and payable milestones,
(4) the funding schedule, and (5) a list of Govern-
mentand consortium representatives. The key pro-
visions in DARPA’s model research OT agreement
with a consortium are dlscussed below.™

L Sco;::e

Article I, “Scope of the Agreement,” is, in many °
respects, similar to the “recitals” section found in a
commercial contract. It sets forth the research
program’s “vision statement,” includes any terms to
be defined, and incorporates by reference the state-
ment of work. It is prepared jointly by DARPA and
the consortium members.

Under this article, the Government is to have
continuous involvement with the consortium, and
both parties are bound by a duty of good faith and
best research efforts in achieving the OT goals. The
parties agree that the OT’s principal purpose is to
supportand stimulate the consortium to provide its
best efforts towards the research project and not to
acquire property or services for the Government’s
direct benefit or use. The article states that the FAR
and DFARS apply only if specifically referenced in
the OT agreement.

Although the consortium agrees to perform “a
coordinated research and development program”
for a particular effort, it does not guarantee that
the research goals will be accomplished. The con-
sortium.is only obligated to use its “best research
efforts” to achieve these goals. In consideration for
its efforts, the consortium is to be paid fixed
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amounts as it accomplishes “payable milestones.”
(Use of payable milestones—under which pay-
ment is.made for the accomplished tasks, not for
actual incurred costs—enables the parties to elimi-
nate any requirements for application of the FAR
cost principlesand for compliance with the unique
Government accounting practices.) Since the OT
is a “best efforts” agreement, the only penalty for
failing to accomplishamilestone taskis notgetting
paid. Thus, the key to success is to negotiate tech-
nical milestones that can be met with relatively
little risk.

The DARPA model is a cost-share agreement,
under which a total estimated project cost (cover-
ing both Government and consortium funding) is
specified. If either DARPA or the consortium is
unable to provide its respective total cost contribu-
tion, the other party is entitled to reduce its project
funding by a proportional amount.

® Term

Article II, “Term,” specifies the period of perfor-
mance. If all funds are expended before the end of
the term, the parties have no obligation to continue
further performance and may cease development
at that point. (This right is similar to that found
under the FAR “Limitation of Cost” clause for cost-
reimbursement procurement contracts.”)

Inaddition, thisarticle provides that the OT may
beterminated for the convenience ofeither DARPA
or the consortium by written notice to the other
party, subject to two limitations. First, the notice
must be preceded by consultation between the
parties. Second, a determination must be made that
the project will not produce beneficial results com-
mensurate with the expenditure of resources. In
the event of termination, both parties are obligated
to negotiate in good faith a reasonable and timely
adjustment of all outstanding issues. If a negotiated
adjustment is not possible, the issues are to be
resolved under the “Disputes” article. The Govern-
ment, however, has no obligation to reimburse the
consortium beyond the last completed and paid
milestone if the consortium terminates the OT.

B Project Management

Article III, “Management of the Project,” pro-
vides that the consortium is to be run by a Consor-

tium Management Committee (CMC) composed
of one voting representative from each consor-
tium member. The CMC is responsible for techni-
cal, programmatic, reporting, financial, and ad-
ministrative .matters. The DARPA Program Man-
ager is to participate in all CMC meetings. The
CMC'’s decisions are binding except for the follow-
ing types of decisions that are subject to DARPA
approval: (a) changes to the Articles of Collabora-

_tion if they substantially alter the relationship of

the parties as originally agreed upon, (b) changes
to, or elimination of, any DARPA funding alloca-
tion to any member, (c) technical or funding
revisions to the OT, and (d) admission to the
consortium of additional or replacement mem-
bers.

Quarterly technical meetings are held between
consortium members and the DARPA Program
Manager. All technical decisions mustbe made bya
majority or consensus vote of the CMC and the
DARPA Program Manager.

The program management and planning pro-
cess is subject to both quarterly and annual reviews
by the CMC and the DARPA Program Manager.
The CMC (with DARPA Program Manager review)
is responsible for preparing an overall annual pro-
gram plan in the first quarter of each year’s perfor-
mance. The plan. should consolidate all prior ad-
justments in the research schedule, including revi-
sions to payable milestones.

® Administration

Under Article IV, “Agreement Administration,”
one representative of the consortium is appointed
to be the Consortium Administrator, whose respon-
sibilities are set forth in the Articles of Collabora-
tion. This Administrator is the consortium’s repre-
sentative to DARPA for administrative and contrac-
tual matters. The ConsortiumAdministrator’s coun-
terpart is the “DARPA Agreements Officer,” who is
responsible for granting all approvals required by
the OT agreement. (This officer isequivalent to the
Contracting Officer in a procurement contract
under the FAR.)

Another representative is appointed to be the
consortium’s representative to DARPA for techni-
cal matters. This representative’s counterpart is the
DARPA Program Manager.




*  MARCH

BRIEFING-PAPERS 1998 %

B Accounting & Payment

Article V, “Obligation and Payment,” requires
the consortium to maintain an accounting system
that complies with generally accepted accounting
principles. In addition, the consortium is respon-
sible for maintaining adequate records to account
for Government funds: The article also notes that
the parties recognize that the consortium is only a
conduit and cannot incur or allocate any indirect
costsof its own to a member’s ¢osts mcurred directly
pursuant to the OT.

Significantly, nostatutory Government OT audit
right exists, and many commercial companies will
not permit such an audit of-their own records as a
matter of policy. Nevertheless, Article V gives the
Government the right to examine or audit the
consortium’s (or any member’s) relevant financial
records for three years after expiration of the OT
term. You should be'aware that under appropriate
circumstances, DARPA may be willing to modify

* thisarticle to provide that any audit done on behalf

of the Government will be performed by a mutually
acceptable certified public accounting firm.

The article provides for periodic payments to be
made for the accomplishment of payable mile-
stones. Examples of payable milestones that could

be negotiated include completion of a demonstra-
tion test, estabhshmg\program goalsand objectives, '

delivery of preliminary design, and completion of
preliminary design reviews. Quarterly paymentsare
common, although more frequent payments can be
negotiated. You should structure the payable mile-
stones to provide an adequate supply of program
funding. A sufficient supply of funding throughout
the program is particularly important for consor-
tium members that are small businesses or non-
profit firms that cannot afford long delays in pay-
ment.

After each milestone is accomplished, that mile-
stone completion must be documented and pro-
vided to the DARPA Program Manager for review

‘and verification. Thereafter, the DARPA Program

Manager isresponsible for providing notice of mile-
stone accomplishment to the DARPA Agreements
Officer, who will approve the invoice and process it
for payment. The Government’s liability to make
payment, however, is limited to those funds obli-
gated under the OT.

10.

® Disputes

Under Article VI, “Dlsputes, ’ all disputes are to
be resolved by discussion and mutual agreement of
the parties “as soon as practicable.” If negotiation
does not resolve the dispute, the aggrieved party
may document the dispute in writing, including the
relevant facts, the unresolved issues, and the reim-
edy sought, and request a joint decision of the
DARPA Deputy Director for Management and a
senjor executive appointed by the CMC. The other
party is then obligated to submit a response to the
matter in dispute within 30 days. Thereafter, these
two. senior officials are to conduct a review and
render a joint written decision (within 30 days) that
is final and binding.

In the absence ofajoint decision, the dispute can
be submitted in writing to the Director of DARPA

for a final and binding administrative decision. If

the dispute involves a monetary claim, recovery is
limited to “direct damages” (actual costs) incurred
up to the amount of the funding DARPA has dis-
bursed as of the time, the dispute arose.

Because the DARPA Director’s decision is final *

and binding to thé extent permitted by law, to
permit judicial review, it is advisable to modify the
article so that any decision is subject to the
Waunderlich Act, which precludes contract clauses
from preventing judicial review of an agency deci-
sion on a dispute.” Although no court has yet so
decided, Tucker Act jurisdiction of the Court of
Federal Claims and. the U.S. District Courts should
be available. This Act provides, among other things,
for broad court jurisdiction over claims founded
upon any contract, express or implied, with the

Federal Government.”” (The Contract Disputes Act .

of 19787 probably does not apply to an OT, al-
though this is not certain. For instance, in a proto-
type OT, where (1) the services or prototype are
being acquired for the direct benefit of the Govern-
ment or (2) the Governmentacquiresand takes title
to the prototype, the CDA might arguably apply
because the CDA applies, among other thmgs, to
the “procurement of property” and the “procure-
ment of services.””)

® Patent Rights

Article VII, “Patent Rights,” is similar to the FAR
“Patent Rights—Retention by the Contractor”

@
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clause.* Under this article, the consortium retains
title to any inventions conceived or first actually
reduced to practice in performance of the OT—
i.e., so-called “subject inventions.” DARPA receives
a nonexclusive, nontransferable, irrevocable, paid-
up license to practice, or have practiced, on behalf
of the United States the subject invention through-
out the world. The consortium may elect to provide
full or partial rights it has retained to-any member
orother third party. (Because the consortium is not
a legal entity, it may be desirable in this article to
revise the term “consortium” to read “consortium
member.”) The article also includes “Preference
for American Industry” and “Government March-
InRights” provisions corresponding to those in the
FAR clause.®

The provisionsin DARPA’s “Patent Rights” article
are based on the requirements of the Bayh-Dole
Act:¥*While thisAct doesnot apply toan OT, itisused
by DARPA as a starting point in negotiations on
patent rights under OTs.® The Act establishes a:
uniform policy on the allocation of patent rights to
inventions made by universities and small businesses
receiving Government support to conduct research.
A 1983 presidential memorandum extended this
statutory policy to cover large businesses as well.3
Under the Act and presidential memorandum, the
recipient of Government funding retains title to any
inventions conceived or first reduced to practice
under the contract, grant, or cooperative agreement
that funds the research. In return, the Government
retains (a) a paid-up license to use the invention for
its own purpose (including competitive procure-
ments)®and (b) march-inrightsto license the inven-
tion for commercial purposes if the invention title-
holder fails to take reasonable steps to achieve prac-
tical application.® There are other requirements
under the Bayh-Dole Act that, if met, allow the
recipiernt to maintain the invention as a trade secret
forashort period of time bq‘orehavmg to file a patent
application.®

Individual situations may warrant the consor-
tium taking exception to the standard allocation of
patent rights under the DARPA model agreement.
Youmaybe able to negotiate a change to the “Patent
Rights” article based on a detailed explanation of
the consortium’s needs.® Factors to be considered
when negotiating patent licenses of a different
scope include (1) past investments funded by the
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consortium (or any member) or the Government,

(2) present contrlbutlons, and (3) potential com-
mercial markets.” If the Government has beén the
predominantcontributorin prioryearsto the effort
that provides the foundation for the planned re-
search, DOD policy provides that the OT agree-
ment “Patent Rights” article must include the Bayh-
Dole Act requirements. If, however, a consortium
(or any meémber) has contributed more substan-
tially through prior investments in the particular
technology, the “Patent Rights” article may be less.
restrictive to allow the consortium or a member to
benefit more directly from its investments.*.

Experience has shown that DARPA will, if justi-
fied, (a) delay the effective date of the-Government
purpose license right (e.g., the Governmentlicense
will begin five years afierexpiration ofthe OT term),
(b) define what reasonable efforts toward practical
application the consortium must make to preclude
exercise of Government march-in rights, and
(c) permit a member of the consortium to retain
the invention as a trade secret for an unspecified
periodof time under certain circumstances.?! Other
concessions that may be granted by DARPA include
allowing a consortium member more time than
permitted under the standard Bayh-Dole patent
provisions to (1) notify the Government of a subject
invention from the time the inventor discloses.it
within the commercial firm or (2) inform the Gov-
ernment whether it intends to take title to the
invention.*

In nearly all cases, however, DARPA will insist
that the “Patent Rights” article provide for Govern-
ment march-in rights to allow it to license subject
inventions to third parties for commercial purposes
if the title holder fails to take steps to achieve
practical application of the invention within a rea-
sonable time. Exceptions, however, maybe made in _
certain circumstances (e.g.,ifthe consortium mem-
ber is providing most of the funding for a research
project, and the Government is providing a much
smaller share) %

You should note that the DARPA model agree-
ment “Patent Rights” article does not contain Para-
graph (g) of the FAR “Patent Rights—Retention by
the Contractor” clause. Under Paragraph (g), “Sub-
contracts,” (1) a subcontractor retains all rights
provided to the prime contractor and (2) the prime
contractor cannot, as part of the consideration for
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awarding the subcontract, obtain rights in the
subcontractor’s subjectinventions.** Language simi-
lar to that in Paragraph (g) hasbeen interpreted as
prohibiting a prime contractor from taking even a
nonexclusive license in the subcontractor’s subject
inventions.” Thus, where this provision isincluded,
the only practical waya prime contractor can obtain
such rightsis tonegotiate aseparatelicensing agree-
ment with the subcontractor under which separate
consideration is.given by the prime for rights in the
subcontractor’s subject inventions. Under the
DARPA “Patent Rights” article, however, the con-
sortium members are free to negotiate rights in
theirsubcontractors’ subjectinventions. The “Patent
Rights” article must be “flowed down” to all subcon-
tracts or lower-tier agreements for experimental,
developmental, or research work.

Similarly, the DARPA Model Research OT agree-
mentdoesnotcontain a provision like thatfound in
. Alternate I to the FAR “Authorization and Consent”
clause, under which a contractor is authorized to
infringe any U.S. patent in the performance of a
research contract.”® DARPA’s position is that it
cannotlegallyinclude this type of provision because
the research is notbeing performed “for” the Gov-
ernment within the meaning of 28. USC § 1498,
which provides that when such authorization is
granted, the patent owner can sue only the Govern-
mentin the U.S. Courtof Federal Claims for reason-
able royalties. The patent owner cannot sue the
contractor for damages or obtain an injunction
against the contractor to block use of the patent.
You may, however, be able to negotiate the inclu-
sion of such a provision in a prototype OT agreement,
where the research is being performed for the Gov-
ernment. If an “Authorization and Consent” clause
is included in a prototype OT agreement, the con-
tractormay be required to “flow down” the clause to
all subcontracts over a certain dollar amount.

# Data Rights

Article VIII, “Data Rights,” provides that since
mixed Government-consortium funding is in-
volved, the Government will receive “Government
purpose rights” in any data deliveredunder the OT.
Also, as consideration for the Government fund-
ing, the consortium mustreduce to practicalappli-
cation any items, components, and processes de-
veloped under the OT. The “Data Rights” article
must be “flowed down” toall subcontracts orlower-

12

tier agreements for experimental, developmental,
or research work.

“Government purpose rights” are defined as the
rights to use, duplicate, or disclose data, in whole or
in part and in-any manner, for Government purposes
only and to have or permit others to do so for
Government purposes only. “Data” are defined to
mean recorded information, regardless of form or
method of recording, which includes, but is not
limited to, technical data, software, trade secrets,
and mask works (semiconductor integrated cir-
cuits). The term does not include financial, admin-
istrative, cost, pricing, or management informa-

tion, and it does not include subject inventions.

Note that the DARPA article places no time limit on
the Government purpose rights in such data, in
contrast to the DFARS “Data Rights” clauses. Under
the DFARS clauses, the Government has Govern-
ment purpose rights in technical data and com-
puter software developed with mixed funding for
five years (or other period negotiated) following
execution of the contract, after which time the
Government obtains unlimited rlghts in the data
and software.’

Thé DARPA model “Data Rights” article also
provides thatifthe Governmentexercisesitsmarch-
in rights with respect to subject inventions, the
consortium agrees—upon written request from the
Government—to deliver (at no additional cost to
the Government) all data necessary toachieve prac-

tical application within 60 days from the date of the

written request. With respect to the delivered data,
the Government obtains “unlimited rights,” mean-
ing the right to use, duplicate,release, or disclose
data, in whole or in part, in any manner and for any
purpose whatsoever, and to have or permit othersto
do so.

In addition, under the “Data Rights” article, the
consortium agrees that, with respect to data neces-
sary to achieve practical application, DARPA has
the right (similar to march-in rights) to require the
consortium to deliver any data DARPA determines
is necessary (a) because the consortium (or as-
signee) hasnot taken effective steps, consistent with
the OT agreement, to achieve practical application
of the technology developed during OT perfor-
mance, (b) to alleviate health or safety needs that
are not reasonably satisfied by the consortium,
assignee, or their licensee, or (c) to meet require-
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ments for public use that are not reasonably satis-
fied by the consortium, assignee, or licensee. The
consortium further agrees toretain and maintain in
good condition—for a specified number of years
afier OT completion or termination as agreed to by
the parties—all data necessary to achieve practical
application.

B Foreign Access To Technology

Article IX, “Foreign Access to Technology,” re-
stricts access by foreign firms or institutions to
technology developments made under the OT. The
purpose of this provision is to ensure that the
principal economic benefit of the OT research will
be to the U.S. economy.® The controls established
by this article, which are not found in a procure-
ment contract, are in addition to those imposed by
the International Traffic in Arms Regulations,” the
DOD Industrial Security Regulation,'”® and the
Department of Commerce Export Regulations.'™
Like the “Patent Rights” and “Data Rights” articles,
this article must be “flowed down” to all subcon-
tracts for experimental, developmental, or research
work. :

Under the article, any transfer by the consortium
of “technology” developed under the OT to a for-
eign firm or institution is subject to DARPA ap-
proval. The transfer may be prohibited if there are
adverse consequences to the national security inter-
ests or economic vitality of the United States. “Tech-
nology” is broadly defined to include discoveries,
innovations, know-how, inventions (whether pat-
entable or not), and computer software to which
ownership rights accrue. A “technology transfer”
includes the sale of a company and a sale or licens-
ing of technology. However, a “transfer” does not
include (1) the sale of a product or component,
(2) the license of software or documentation re-
lated to the sale of a product or component, (3) a
transfer to a foreign subsidiary of a consortium
member for purposes related to the OT, or (4) a
transfer that provides access to technology to a
foreign entity that is an approved source of supply
or source for the conduct of OT research, provided
that this transfer is limited to that necessary to allow
the foreign entity to perform its approved role
under the OT agreement.

Under the terms of this article, the prohibition

on technology transfers to a foreign firm or institu-
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tion applies for a negotiated time period, such asup
to three years after OT expiration. If a technology
transfer is made without DARPA approval during
the period the restrictions on transfer are in effect,
the consortium (a) will be forced to refund the
DARPA funds paid for the development of the
technology, and (b) the Government will obtain a
nonexclusive, nontransferable, irrevocable, paid-
up license to practice, or have practiced, on behalf
of the United States the technology throughout the
world for Government and any and all other pur-
poses.

Although DARPA prefers to use its standard
“Foreign Access to Technology” article without
modification, the article’s proyisions are open to
negotiation. To effect a change, however, the con-
sortium will be required to establish that any pro-
posed modification will retain most of the manufac-
turing capability and know-how associated with the
developed technology in the United States. Any
existing licensing agreement that any consortium
member has with a foreign entity can be addressed
in an amendment to the article or in a side agree-
ment. DARPA’s preferred method for addressing
industry’s concerns about planned foreign access is
to negotiate advance approval within the article’s
terms.

® Title & Disposition Of Property

The DARPA model research OT agreement has
two versions of Article X, “Title and Disposition of
Property.” Thefirst coversresearch programswhere
no “significant” property (i.e., tangible personal
propertywith anacquisition value less than $50,000)
is expected to be acquired by the consortium to
perform OT work. The second version covers re-
search programs under which the consortium ex-
pects to acquire property with an acquisition value
greater than $50,000. (In this event, the DARPA
Agreements Officer’s prior written approval is re-
quired.) -

Both versions contain the following two require-
ments: (1) title to each item of property greater or
less than $50,000 vests in the consortium (with no
further obligation of the parties, unless otherwise
determined by the DARPA Agreements Officer),
and (2) the consortium must maintain, repair,
protect, and preserve all property acquired at its
own expense. Also, both versions provide that, at
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completion of the OT term, property with-an acqui-
sition value greater than $50,000 is to be (a) pur-
chased by the consortium at an agreed-upon price,
based on fair market value, and the sale proceeds
given to DARPA, (b) transferred to a Government
research facility, with title and ownership being
transferred to the Government, (c) donated to a
mutually agreed-upon university or technical learn-
ing center for research purposes, or (d) disposed of
by any other DARPA-approved disposition proce-
dure. This disposal process precludes the consor-
tium or its members from obtaining (a) title to
property at no cost, unless the property is deter-
mined to have little or no value and (b) an unfair
competitive advantage.'"

There is no statutory requirement that the Gov-
ernment obtain title to property under 10 USC
§ 23'71. DARPA’s policy is that property should not
be acquired under a research OT (or a prototype
‘OT) unless the property is specifically necessary to
accomplish the OT’s statement of work. Even when
necessary, however, the property acquisition costs
may be so pI‘OhlblthC that Government costsharing
is needed to acquire the property under the re-
search OT. In such cases, even though the property
is acquired with Government funding, an indi-
vidual consortium member is usually allowed to
retain title to the property and is encouraged to use
existing commercial or Government systems for
property control.'"® While the Government does
notobtain title to the property, itretains the right to
participate in the determination of the property’s
disposition, as specified in Article X. You should
note that many commercial companies are unable
to (1) track items of property by acquisition value
purchased under research programs or (2) comply
with certain requirements of Article X. Bear in
mind, however, that the language of this article is
negotiable: '

Unlike property acquired under a research OT,
property acquired under a prototype OT is for the
primary benefit of the DOD. Thus, if the prototype
OT is a costreimbursement agreement, the Gov-
ernment usually takes title to property upon acqui-
sition. However, if the prototype OT isa fixed-price-
type agreement and payments are made upon ac-
complishment of technical milestones, the Govern-
ment may only require title to deliverable end items
and not to ancillary property.'*

14

" Civil Rights Act

The only socioeconomic requlrement included

in the DARPA model is Article XI, “Civil Rights
Act.” This provision requires each consortium mem-
berto (a) complyw1th Title VI of the Civil RightsAct
of 1964 concerning nondiscrimination in federally
assisted programs'® and (b) provide a certification
to that effect. There is no requirement that the
“Civil Rights Act” article be “flowed down” to sub-
contractors.

® Order Of Precedence

Article XII, “Orderof Precedence,” provides that

in the event of any inconsistency between language

in the OT agreementand the consortium’sArticles
of Collaboration, the inconsistency is to be resolved
by giving preference in the following order: (1) the
OT agreement, (2) attachments to the OT agree-
ment, and (3) the consortium Articles of Collabora-
tion.

E Execution

The final provision, Article X111, “Execution,”
points out that the written OT agreement super-
sedes all prior and contemporaneous agreements
and discussions of the partles, whether oral or
written. Also, the OT agreementistobe revised only
by written consent of the CMC and the DARPA
Agreements Officer. '

There is no particular requirement as to who
must sign the OT agreement on behalf of the
consortium. The agreement could, for example, be
executed by all the consortium members individu-
ally or signed by one member so authorized by the
Articles of Collaboration.'*

® Report Requirements

The DARPA model OT agreement includes “Re-
port Requirements” (Attachment 2) under which
reports must be “delivered or otherwise made avail-
able” to the Government. This allows DARPA to
have access to relevant information without creat-
ing an “agency record” that could be subject to
release to third parties under the Freedom of Infor-
mation Act (FOIA). Access to instead of delivery of
proprietary data is used to keep the DARPA Pro-
gram Manager and the DARPA Agreements Officer
informed of research progress (e.g., through meet-
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ings, briefings,and summaryreports).'” Youshould
note that the National Defense Authorization Act
for FY 1998 amended 10 USC § 2371 to expressly
exempt OT (and cooperative agreement) propos-
als, business plans, and confidential technical infor-

mation from disclosure under FOIA for a period of .

five years.!®

# Other Provisions.

At least three FAR clauses regularly found in
procurement contracts are absent from the DARPA
model research OT agreement. These are the “De-
fault,” “Changes,” and “Excusable Delay” clauses. In
particular, you should consider adding an “Excus-
able Delay” provision to an OT agreement so that
the consortium members will not be considered to
be in default where an excusable delay (€.g., a
strike) in performance has occurred.

Cost Sharing

As earlier noted, research OTs are required by
statute to provide for 50-50 costsharing between the
Government and the OT recipient to the extent
determined practical.'® This 50% cost-sharing re-
quirement can be waived,'? but such waivers are
difficult to obtain in practice. In contrast, prototype
OTsbystatute do notrequire any costsharing.!"' But
cost sharing is not prohibited, and prototype OTs
have on occasion required some form of cost shar-
ing—although frequently much less than 50%. In
certain competitive selections, a proposal with a
cost share in excess of 50% may receive a higher
score than one with 50% or less.!'?

Where a consortium is performing the research
OT, the 50% cost-sharing requirement must be met
by the’ consortium as a whole. Thus, one or more
members can make larger costsharing contribu-
tions to make up for any shortfall by another mem-
ber. For example, a large commercial firm could
costshare on behalfofanonprofitorganizationand
usé that costsharing contribution as leverage to
obtain intellectual property license rights from the
nonprofit entity.

® Acceptable Contributions

Cost-sharing requirements may be satisfied with

_either cash or concurrent in-kind contributions.
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The value of past research may also be an accept-
able contribution.

(1) Cash Contributions—This category of costshare
includes the contribution of funds to acquire mate-
rial, buy equipment, pay for labor (including ben-
efits and direct overhead associated with that la-
bor), and for other cash outlays—all for the perfor-
mance of the OT’s statement of work. The cash
contribution can be derived from your own com-
pany funds or from outside sources (such as dona-
tions from state orlocal governments or fundsfrom
venture capitalists). The cash may also come from
nonfederal contract or grant revenues or from
profit or fee on a federal procurement contract. A
company’s own source of funds may include corpo-
rate retained earnings, current or prospective inde-
pendent research and development (IR&D) funds,
or any other indirect cost pool allocation.'” In a
competitive selection, DARPA will evaluate cash
contributions more favorably than in-kind contri-
butions because cash contributions demonstrate a
stronger commitment.'"

IR&D funds are considered a company’s own in-
house funds and may be used as.a source of OT cash
cost share, even though these same funds remain
eligible for reimbursement by the Government un-
der a FAR-covered contract. The relevant FAR cost
principle specifically lists IR&D effort performed
under cooperative arrangements with DARPA pur-
suant to 10 USC § 2371 (e.g., an OT) as allowable
IR&D costs, if the work performed would have been
allowed as contractor IR&D cost had there been no
cooperative arrangement.!'>The IR&D project, how-
ever, must be relevant to the OT project to be eligible
for costsharing.'"%In a competitive selection, concur-
rent JR&D projects that are relevant to the OT
project will be evaluated as high quality costshare.""’

(2) In-Kind Contributions—In-kind cost-share con-
tributions include the reasonable fair market value
of equipment, materials, intellectual property, and
other property used in performance of the OT’s
statement of work. “Fair market value” is defined to
mean what a prudent businessman would pay for
the use of the property—not the cost of develop-
ment or manufacture of the property.''® Notwith-
standing this definition, in-kind cost-share contri-
butions are difficult to quantify (e.g., determining
the value of the use of capital equipment or facili-
ties).
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(8) Value of Past Research—Although cash or con-
current in-kind contributions are the preferred
types of cost share, DARPA will accept the value of
prior research under certain circumstances—e.g.,
where the OT recipient possesses significant techni-
cal knowledge but is unable or unwilling to provide
other cash or in-kind contributions.!"

® Nonqualifying Costs

Certain types of costs will notqualify as cash or in-
kind contributions to cost sharing. For instance,
DARPA’s OT guidance provides that the forgone
profits or fees for the instant efforts and the cost of
work done on past or concurrent procurement
contracts or subcontracts are unallowable as a cost-
share contribution.'®

Pros & Cons Of OTs

OTs, particularly when compared with procure-
mentcontracts, presentboth benefitsand concerns
for participants, ashighlighted in an extensive study
of DARPA’s use of research OTs performed by the
Institute for Defense Analysis (IDA) in 1995. In its
report, the IDA summarized the pros and cons of
OTsbased onthe experiences of OT participants.'#!

Among the benefitsof using OTsnoted by the partici-

pants were the following:

(1) Project Feasibility—Participants in a number of
OT projects reported that their projects would
never have been attempted under a procurement
contract. The reasons cited included procurement
contract requirements regarding mandated intel-
lectual property rights, compliance with Govern-
ment cost accounting systems, and subcontracting.

(2) Project Administration—The elimination un-
der an OT of administrative burdens found in a
procurement contract generally made project ad-
ministration simpler and increased research pro-
ductivity.

(8) Consortium—The self-governing OT consor-
tium structure made possible information-sharing
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based on mutual trust—even with diverse or com-
peting participants. Contract disputes were rare.
Use of a consortium sometimes led to new business
opportunities. The corisortium structure was often
more effective for carrying out research than the
prime-subcontractorrelationship ina procurement
contract.

(4) Payable Milestones—Use of payable milestones
focusing on progress rather than on expenditures
was universally well regarded.

(5) Patent Rights—The OT flexibility regarding
patent rights was beneficial since the Bayh-Dole Act
does not apply to OTs.'

(6) Self-Policing Structure—OTs were no more
susceptible towaste, fraud, and abuse than procure-
ment contracts despite the absence of many “pro-
tective” rules. Since consortia police themselves,
they tend to prevent “misbehavior” by individual
members.

" (7) Cost Sharing—Cost sharing helped ensure
commitment, enabled consortium members to use
higher quality employees than they could normally
afford using only their own funds, and allowed
companies to do research theywere interested in—
all with the Government paying half the cost (in a
research OT).

"The IDA study also reported the concerns of OT
participants, including the following:

(a) Consortium Formation—Forming a consortium
was difficult and time consuming. Critical decisions
must be made early, and a detailed Articles of Col-
laboration document was important to establish the
rolesand responsibilities of all members clearly. The
choice ofan effective consortium leaderwas essential
to its success.

(b) Cost Sharing—Cost sharing was seen nega-
tively by certain consortium members that did not
have the resources to cost share, particularly small
firms and traditional defense contractors.
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* GUIDELINES *

These Guidelines are designed to assist you in
understanding what an OT is and how an OT
agreement is used. They are not, however, a substi-
tute for professional representation in any specific
situation.

1. Remember that under a researck OT the Gov-
ernment will, to the extent practicable, require you
to costshare a minimum of 50% of the funding.
Undera prototypeOT for a military project, although
there is no statutory mandate for cost sharing by the
recipient, the Government may encourage (or even
require) some cost sharing.

2. If you are a Government contractor, remem-
ber that JR&D costs—as defined in the FAR cost
principles—qualify as OT cost-share contributions if
the IR&D project is relevant to the OT’s statement of
work. :

3. Before offering to cost share on a prototype OT
as a competitive measure, be sure you understand
the DOD’s.plan to transition the program to produc-
tion, if one exists. Currently, the DOD must convert
a prototype project to a FAR-covered procurement
contract for production, which may affect planning
and pricing of the prototype OT phase.

4. When you are offered the opportunity to com-
ment on an OT draft solicitation, suggest that a
protest procedure be included.” A process using an
independentagency official (atleast one level above
the Agreements Officer) as the protest officer will
likely be acceptable to the DOD.

5. Ifyou are considering a foreign entity’s participa-
tion in a consortium to carry out an OT, begin an
open discussion with the DOD Program Manager
before entering into the Articles of Collaboration or
expending any proposal costs. With sufficient justi-
fication, the Government may permit a foreign
entity to work on a project.

6. Remember that selection of an effective Con-
sortium Administrator is one of the keys to a well-run
consortium. The Administrator mustbe willingand

“able. to dedicate significant time and effort to coor-
dinating each member’s activities and to keeping
each member’s interests in mind when negotiating
the OT agreement and any modifications.

7. Take advantage of the OT’s flexibility to nego-
tiateterms and conditions that make sense given the
particular circumstances involved. Unlike under a
procurement contract or cooperative agreement,
you should be able to negotiate changes to the
“Patent” and “Data Rights” articles of the OT agree-
ment. Also, be sure in your negotiations to address
issues not covered in amodel OT agreement, when
applicable (e.g., “risk of loss” and “suitability for
use” of any Government-furnished property).

8. Be careful to protect proprietary patents and
technical data developed by your company before
entering into the OT. The Government should
obtain only limited or restricted rightsin such intellec-
tual property.

9. Take advantage of the model OT’s “Report
Requirements” provision under which required re-
ports may be either “delivered or otherwise made
available” to the Government. This will allow the
DOD to have access to relevant documents and
proprietary data without unnecessarily creating
“agency records” that may be subject to release
under FOIA. Keep the DOD Program Manager and
the DOD Agreements Officerinformed of research
progress through meetings, briefings, and delivery
of summary reports but do not deliver the data
unless there is no alternative.

10. Consider proposing an alternative to the
“Disputes” article in the model OT agreement that
specifies binding arbitration or some other form of
alternative dispute resolution.
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